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MEMORANDUM OPINION AND ORDER

The Official Committee of Unsecured Creditors of Senior
Living Properties, LLC, the defendant, moves to dismiss this
adversary proceeding. Centre Strategic Investments Holdings
Limited and ZC Specialty Insurance Company (“Centre”), the
plaintiff, opposes the motion. The court conducted a hearing on
the motion on June 10, 2003.

In this declaratory judgment adversary proceeding, Centre

seeks a declaration that it has no liability to the Senior Living




bankruptcy estate based on alter ego claims held or owned by the
bankruptcy estate. In the alternative, Centre seeks a
declaration that if Centre is liable on an alter ego claim,
Centre would be entitled to setoff its claims against the
bankruptcy estate. The Committee contends that the court should
abstain from adjudicating this complaint. The Committee requests
that the court implement its abstention by dismissing the
complaint.

The parties agree that the court has jurisdiction over this
declaratory judgment action. Centre seeks a declaration
concerning claims owned by the bankruptcy estate. Resolution of
Centre liability on those claims will have a conceivable effect

on the bankruptcy estate. 28 U.S.C. § 1334(b); Wood v. Wood (In

re Wood), 825 F.2d 90, 93 (5th Cir. 1987). This court may enter
a declaratory judgment. 28 U.S.C. § 2201.

But the Committee asserts that mandatory abstention applies.
Section 1334 (c) (2) of Title 28 provides:

Upon timely motion of a party in a proceeding based
upon a State law claim or State law cause of action,
related to a case under title 11 but not arising under
title 11 or arising in a case under title 11, with
respect to which an action could not have been
commenced in a court of the United States absent
jurisdiction under this section, the district court
shall abstain from hearing such proceeding if an action
is commenced, and can be timely adjudicated, in a State
forum of appropriate jurisdiction.

28 U.S.C. § 1334(c) (2).




The Committee asserts that Centre is liable to the creditors
of the bankruptcy estate of Senior Living Properties as a de
facto general partner with Senior Living Properties in a de facto
partnership that operated the Senior Living nursing homes. The
parties refer to this claim as an “alter ego” claim. The claim
derives from state law. The parties agree that the Committee’s
claim is owned by the Senior Living Properties’ bankruptcy
estate. Senior Living Properties held the alter ego claim
against Centre prior to the filing of the bankruptcy case.
Accordingly, Senior Living Properties could have commenced
litigation on the claim in state court.

The Committee argues, as a result, that this declaratory
judgment adversary proceeding does not “arise in” or “arise
under” the bankruptcy case. “Arising under title 11" means
“those proceedings that involve a cause of action created or
determined by a statutory provision of title 11.” Wood, 825 F.2d
at 96. MArising in a case under title 11" means “proceedings
that are not based on any right expressly created by title 11,
but nevertheless, would have no existence outside of bankruptcy.”
Id. at 97. The alter ego claim is not a claim created or
determined by a provision of the Bankruptcy Code. On its
surface, the alter ego claim would have an existence outside of

bankruptcy.

























